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Safe Harbour terms for LRBAs & TD 2016/16

Important

The ATO released PCG 2016/5 — the safe harbour guidelines for arm’s length Limited Recourse Borrowing Arrangements
(LRBAs). Originally the date to ensure all LRBAs were brought into line was before 30" June 2016. However on the 30" May
2016 the ATO extended the deadline until 31% January 2017.

The ATO are not asking for interest adjustments from commencement of the LRBA however the tables on the following pages
show the interest rates that are required to be charged for the 2015/16 financial year and ongoing.

The extension means that the principal loan repayments for the 2015/16 year are to be paid prior to 31 January 2017.

Additionally, it is important to note that the length of the loan previously is taken into account for the calculation of principal
repayments. For example, if a property LRBA has been running for 4 years the SMSF have 11 years to repay the remaining
principal.

TD 2016/16

However subsequently the ATO released TD 2016/16 which is a shift in its position since it released the safe harbour guidelines.

The Taxation Determination is to show how the ATO determines whether the ordinary or statutory income of an SMSF be non-
arm’s length income under subsection 295-550(1) of the Income Tax Assessment Act 1997 (ITAA 1997) when the parties to a
scheme have entered into a limited recourse borrowing arrangement on terms which are not at arm’s length.

The ruling states:

“When parties to a scheme, that include a trustee of a self-managed superannuation fund (SMSF), have entered
into a limited recourse borrowing arrangement (LRBA) on terms which are not at arm’s length, it is necessary to
consider whether the SMSF has derived more ordinary or statutory income under the scheme than it might have
been expected to derive if the parties had been dealing with each other at arm’s length in relation to the scheme.
Non-arm’s length income (NALI) will only arise in those cases where the answer to this question is affirmative.”

The ruling also states that it is “necessary to identify what the terms of the borrowing arrangement

may have been if the parties were dealing with each other at arms’ length (‘the hypothetical borrowing
arrangement’). Having identified a hypothetical borrowing arrangement between the SMSF and the lender the
terms of which are on an arm’s length basis, it is then necessary to establish whether it is reasonable to conclude
that the SMSF could have and would have entered into the hypothetical borrowing arrangement. Where it is
reasonable to conclude that the SMSF could not have, or would not have entered into the hypothetical borrowing
arrangement, the SMSF will have derived more ordinary or statutory income under the scheme than it might have
been expected to derive under the scheme with the hypothetical borrowing arrangement. In this instance, the
ordinary or statutory income derived under the scheme is NALI.
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The ATO will accept the LRBA is consistent with arm’s length dealings if the terms of the borrowing are established and
maintained throughout the LRBA as set out below:
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